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PWM3 S16/1155 Target Decision Date:23rd June 2016
Committee Date:24th July 2018

Applicant Mr Mike Downes  Aspbury Planning 20 Park Lane Business 
Centre Park Lane Basford

Agent      
Proposal Variation of S106 Agreement to waive affordable housing 

contribution re S14/0927
Location Former Grimers Transport Ltd 11 Station Road Billingborough 

Lincolnshire NG34 0NR 
Application Type Modify or discharge planning obligation
Parish(es) Billingborough Parish Council
Reason for Referral to 
Committee

The proposal involves a section 106 agreement with financial 
contributions

Recommendation That the application is:- Approved without conditions
Report Author Phil Moore - Principal Planning Officer

01476 406080 Ext: 6461
p.moore@southkesteven.gov.uk

Report Reviewed By Sylvia Bland 
Head of Development Management and Implementation
01476 406080 Ext: 6388
S.Bland@southkesteven.gov.uk

Key Issues

Whether there is sufficient justification to delete the affordable housing requirement from the section 106 
agreement, specifically evidence that the affordable housing contribution would make the development 
unviable. 

Technical Documents Submitted with the Application

Viability Appraisal
Ground Investigation Report
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1.0 Introduction

1.1 Members will recall that this application was originally discussed at the Committee meeting of 25 
July 2017 and deferred to allow for Members to view and consider information relating to viability. 
(Report for that meeting Appendix 2). 

1.2 The application was further considered by the Committee at the last Committee meeting of 26 
June 2018. (Report for that meeting Appendix 1). The application was deferred to allow the 
applicants to enable further discussion on the S106 requirements. The minutes of that meeting 
are set out below:

“It was proposed, seconded and agreed that the application be deferred until the next meeting of 
the Committee (24 July 2018) to enable discussion with the applicants regarding S106 
contributions.”

1.3 At the time of writing, the applicant had not confirmed whether or not they were willing to make 
amendments or to allow the application to be determined as submitted. However they have 
expressed a desire for the application to be determined at the 24th July Committee to avoid any 
further delays. This view had also expressed by Members of the Committee at the 26th June 
meeting.

1.4 Any further correspondence and/or amendments from the applicant, together with any change to 
the officer recommendation will be reported in the Additional Items Paper prior to the Committee 
meeting.

1.5 At the time of writing the officer recommendation continues to be to approve.
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Appendix 1
Officer Report Ref: S16/1155
Committee Date: 26 June 2018

PWM2 S16/1155 Target Decision Date:23rd June 2016
Committee Date:26th June 2018

Applicant Mr Mike Downes  Aspbury Planning 20 Park Lane Business 
Centre Park Lane Basford

Agent      
Proposal Variation of S106 Agreement to waive affordable housing 

contribution re S14/0927
Location Former Grimers Transport Ltd 11 Station Road Billingborough 

Lincolnshire NG34 0NR 
Application Type Modify or discharge planning obligation
Parish(es) Billingborough Parish Council

Reason for Referral to 
Committee

The proposal involves a section 106 agreement with financial 
contributions

Recommendation That the application is:- Approved without conditions
Report Author Phil Moore - Principal Planning Officer

01476 406080 Ext: 6461
p.moore@southkesteven.gov.uk

Report Reviewed By Sylvia Bland - Service Manager - Development Management and 
Implementation
01476 406080 Ext: 6388
S.Bland@southkesteven.gov.uk

Key Issues

Whether there is sufficient justification to delete the affordable housing requirement from the section 106 
agreement, specifically evidence that the affordable housing contribution would make the dvelopment 
unviable. 

Technical Documents Submitted with the Application

Viabilty Appraisal
Ground Investigation Report
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1.0 Introduction

1.1 Members will recall that this application was originally discussed at the Committee meeting of 25 
July 2017 and deferred to allow for Members to view and consider information relating to viability. 
(Report for that meeting Appendix 1). The issues raised were summarised in the Committee 
Minutes as follows:

"One of the considerations in determining the application was a Section 106 Agreement. For a 
development of 23 houses there was a target to provide up to 35% affordable housing. In this 
instance a viability assessment had been submitted, which was tested by the Council's viability 
consultant and found that, because of abnormal costs, the scheme would not be viable if it 
included the affordable housing element. It was proposed, seconded and agreed that 
determination of the application be deferred to enable Committee members to view the Valuation 
Officer's report on the viability of the development."

1.2 Following the 25 July 2017 Committee meeting, officers circulated the applicant's viability 
appraisal and the Valuation Office Agency's (VOA) report and appraisal to Members of the 
Committee and the application was scheduled to go before the 28 August 2017 Committee 
meeting with a continued recommendation for approval (Report for that meeting Appendix 2).

1.3 However, prior to the meeting, further concerns were raised by Members regarding the level of 
"abnormal costs" quoted in the applicant's viability assessment and the fact that these had been 
accepted as reasonable by the VOA. The VOA had stated:

"The total abnormal costs (Phase 1 £529,548 & Phase 2 £673,265) presented in HEB Chartered 
Surveyors appraisal reports are not supported by any further information. However, I am satisfied 
that the list of required works is relevant to the conditions witnessed on site, and consequently I 
am prepared to accept them to consider viability.

However it should be recorded that I am not suitably qualified to comment on whether the work 
and associated cost is or is not proportionate to the issue. Ideally abnormal costs would be 
examined by a DVS QS or an independent expert as part of this review.

For the purpose of this report I am prepared to rely on the professional integrity of the applicant 
and HEB Chartered Surveyors and accept that such works are necessary, and that the 
associated costs are a true reflection of the actual costs that would be incurred.

You may wish to confirm this acceptance is reasonable with your relevant expert."

1.4 Members considered that the quoted abnormal costs required further scrutiny from a suitably 
qualified independent expert. The application was subsequently withdrawn from the 28 August 
2017 Committee agenda at the request of the Chairman, and officers were instructed to obtain 
the required expert opinion. 

2.0 Policy Framework (Relating to Viability)

2.1 Both national and local planning policy recognise that viability is an important consideration, and 
a flexible approach should be taken where developments would be rendered unviable by 
planning obligations.

2.2 National Planning Policy Framework (NPPF)

2.2.1 The NPPF in para 205 states that:

"Where planning obligations are being sought, local planning authorities should take account of 
market conditions over time, and wherever appropriate, be sufficiently flexible to prevent planned 
development being stalled."
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2.3 National Planning Practice Guidance (NPPG)

2.3.1 The NPPG gives the following advice on viability:

"Decision-taking on individual applications does not normally require consideration of viability.  
However, where the deliverability of the development may be compromised by the scale of 
planning obligations and other costs, a viability assessment may be necessary.  This should be 
informed by the particular circumstances of the site and proposed development in question. 
Assessing the viability of a particular site requires more detailed analysis than at plan level. A site 
is viable if the value generated by its development exceeds the costs of developing it and also 
provides sufficient incentive for the land to come forward and the development to be undertaken."

2.3.2 It goes on to say:

"Where an applicant is able to demonstrate to the satisfaction of the local planning authority that 
the planning obligation would cause the development to be unviable, the local planning authority 
should be flexible in seeking planning obligations."

2.3.3 The NPPG also provides detailed advice about viability in decision making, including how to 
determine development costs and land values and makes it clear that in all cases the value of 
land should reflect policy requirements and Planning Obligations. 

2.4 South Kesteven Core Strategy

2.4.1 CS policy H3 (Affordable Housing) requires a target of up to 35% affordable housing provision on 
new residential developments. H3 states:

"In negotiating the level of affordable housing on sites, the Council will have regard to the overall 
viability of individual development schemes. An Affordable Housing Supplementary Planning 
Document will set out in detail how these requirements will be calculated on a site by site basis."

2.4.2 Policy SP4 (Developer Contributions) confirms that developer contributions will be required via 
Section 106 agreements where necessary and states: 

"Site specific requirements will be secured using dedicated Section 106 Agreements negotiated 
on an individual site basis."

2.5 South Kesteven Planning Obligations SPD

2.5.1 The SPD recognises that in some cases, provision of the full level of contributions would make a 
proposal unviable and that reductions will be considered in certain circumstances:

 
"In cases where applicants claim that the scale and/or range of items for which provision and/or 
contributions are being sought, would be too burdensome, inappropriate, not justified or 
otherwise unreasonable, the onus will be on the applicant to make a convincing case for any 
reduction in the scale and/or scope of the contributions. In considering the applicants' cases, the 
Council will, where appropriate, involve other stakeholders such as service providers in 
assessing priorities."

2.5.2 In respect of affordable housing the SPD states:

"The general presumption will be that the cost of providing affordable housing will be offset in the 
negotiation of the land purchase or option. Where the applicant proposes to demonstrate that 
there are abnormal costs that cannot be offset by depreciated land value or where they cannot be 
recouped in the open market sale price for the new homes then viability will need to be assessed. 
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In all cases it should be assumed that public funding will not be available at the outset, and the 
site value will be calculated at the time of assessing viability. The viability assessment will 
consider a range of factors that impact upon viability, including: 

 Site considerations (including land value at existing, or in the case of a vacant or 
derelict site, its last use, before any application for residential development, not its 
purchase price or hope value). 

 Local sales values and development costs including reasonable applicants profit. 
 Policy constraints (e.g. cost of compliance with other LDF policies). 
 Scheme mix (e.g. design, type and tenure of housing). 
 Unknown abnormal site development costs.
 Necessary infrastructure costs. 
 Greenfield/Brownfield site. 
 Availability of public funding. 

If following completion of a viability assessment (in the form of a development industry standard 
development appraisal) the applicant is able to demonstrate that there are genuine viability 
problems then a revision may be agreed either to the overall scale of affordable provision or to 
the property mix and/or tenure type."

3.0 Evaluation

3.1 How Viability is Assessed

3.1.1 In summary, viability is assessed by subtracting the total costs of development i.e. construction 
and site preparation costs, professional fees etc, minimum developer's profit and any section 106 
requirements, from the gross development value i.e. how much it can be sold for. The resulting 
figure is known as the residual land value.

3.1.2 If the residual land value is negative or less than the existing use value (EUV) + a reasonable 
premium to incentivise the landowner to sell, development is normally considered to be unviable. 
In such cases a reduction in planning obligations to allow the development to become viable is 
justified.

3.1.3 It should be noted that there is no figure set in stone for a reasonable minimum developer profit 
or premium on the land value. However between 17.5% - 20% is normally considered an 
acceptable range for minimum developer profit depending on the type of development and level 
of risk involved. Equally EUV + 20% is sometimes considered a reasonable premium on the land 
value, depending on the characteristics of the site and market comparisons.

3.1.4 In this case the applicant has already purchased the land, so it important to consider whether the 
price paid was reasonable and took into account the requirements of planning.

3.1.5 The applicant submitted a viability appraisal in support of the application which claims that the 
development would not be viable with section 106 planning obligations and would make minimal 
developer profit with no section 106 planning obligations. The Council's viability consultants, the 
Valuation Office Agency (VOA) were asked to carry out a detailed assessment of the applicant's 
appraisal and give their professional opinion on the viability of the development.

3.2 Characteristics of Application Site and Abnormal Costs

3.2.1 The application site is brownfield land. It was originally a railway station and goods yard, and was 
later used as a road transport depot and industrial/storage units. Much of the ground is made up 
and is almost totally covered with buildings or hardstanding. There are significant abnormal costs 
involved in the development of this site including:

 Demolition and site clearance
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 Removal of hardstanding
 Contamination remediation (removal/capping of contaminated material and import of 

clean topsoil)
 Special foundations
 Special drainage requirements (no infiltration to contaminated land)
 Renewal of culvert crossing the site

3.3 Applicant’s Viability Appraisal

3.3.1 In support of the application, the applicant has submitted appraisals for both Phase 1 and Phase 
2(considered elsewhere on the agenda) of the development. 

3.3.2 The applicant's appraisal for phase 1 included £529,548 of abnormal costs and concluded that 
even with no affordable housing or other planning obligations, the scheme would only make a 
profit of 7.2%.

3.4 Valuation Office Agency (VOA) Report and Appraisal

3.4.1 Notwithstanding some differences in the figures, the VOA generally considered that the 
applicant's appraisal was robust and did not significantly disagree with its overall conclusions. 
The VOA considered that the price paid for the land was not excessive, having regard to the 
requirements of planning. Taking into account the land value, with no section 106 planning 
obligations, the VOA concluded that the developer profit would 13.2% which is greater than the 
7.2% stated in the applicant's appraisal but still well below the normal 17.5-20% minimum profit 
threshold. Even if it was possible to reduce the abnormal costs, or if the sales values were higher 
to boost the profit to a normal level, based on the VOA's appraisal, the scheme could not be 
made viable with section 106 contributions and affordable housing.

3.5 Further Expert Advice

3.5.1 Following concern raised by Members that the applicant’s quoted abnormal costs (whilst 
accepted by the VOA) required further scrutiny, officers consulted a firm of independent experts - 
Portway Remediation. The brief was drawn up in conjunction with Members and was as follows:

“To carry out a desk top appraisal on the information submitted by the developer (including site 
visit but only if this is felt to be necessary) and give a professional opinion as to whether the cost 
allowances are reasonable at this early stage bearing in mind an optimum reclamation method.

Based on the information provided, give an initial estimate of the cost of abnormal works, to the 
nearest £50,000, to allow the housing developments on both phases to go forward including 
dealing with the contamination, made ground and any remediation necessary for foundations, 
services, gardens and surface water. This will require a brief method statement for dealing with 
each problem, working with existing information.”

3.5.2 Portway advised that that the likely abnormal costs would be significantly less that those quoted 
in the applicant's viability appraisal. They estimate that overall abnormal costs of Phase 1 and 
Phase 2 would be £438,701, a figure which is lower than £1,122,725 quoted by the applicant. For 
phase 1, Portway's estimate is £170,700, whilst the applicant's estimate is £596,586. The key 
reason for the lower figure is that by using the latest best practice in contamination remediation, 
and by recycling material on site, it would not be necessary to remove or import the quoted 
quantity of materials from site. Some other inconsistencies and overestimates were also noted in 
the applicant's costs.

3.5.3 The Council's Environmental Protection team were also consulted and they generally concur with 
Portway's conclusion on the optimal method and extent of contamination remediation.
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3.6 Further Information from the Applicant

3.6.1 Following receipt of Portway's comments, the applicant has submitted further information and 
viability appraisals which they claim rebut some (although not all) of Portway's conclusions. 
Additional costs have been factored in that were not previously included such as the cost of 
renewing the culvert which crosses the site.

3.7 Updated Viability Appraisal

3.7.1 As stated above, the Council's expert advisors Portway Remediation, together with the Council's 
Environmental Protection Team have advised that the abnormal costs are likely to be significantly 
less that those quoted by the applicant and that the site can be appropriately remediated without 
the need to remove significant quantities of material from the site. Other costs have been double 
counted or quoted at higher than current prices and credits for selling scrap metal etc have not 
been included.

3.7.2 The applicant's latest viability assessment, whilst backed by some further information, and 
including some additional legitimate costs not previously mentioned, does not convincingly rebut 
the conclusions reached by Portway.

3.7.3 Costs and values in a viability statement are necessarily estimates based on available evidence 
and can never be 100% accurate. There will always be a margin for error and the figures should 
be viewed as being within reasonable parameters.  When the site is developed it is likely that the 
actual abnormal costs will be somewhere between the two figures although it is our estimation 
they will be closer to those estimated by Portway.

3.7.4 As there have been no significant changes in build costs and property values in Billingborough 
since the originally Committee report, the VOA's viability appraisal is considered to be reasonably 
up to date and relevant and has been used by officers as the basis to assess the viability of the 
proposals. This is illustrated in the tables below using the estimated abnormal costs provided by 
Portway with no other changes made to the other estimated costs and development value 
provided by the VOA. It should also be noted that whilst the developer has already paid for the 
land, the VOA consider that the price paid was reasonable and not excessive.

3.7.5 The updated viability appraisals for phase 1 are summarised in tables 1 - 3 below which show 3 
scenarios illustrating the viability of the development with the full section 106 requirements, with 
the reduced level already agreed and without the section 106 requirements included. Table 3 
shows phases 1 and 2 combined without the section 106 requirements.

Table 1 – Phase 1 (with 35% affordable housing and £16,907 play equipment)

Gross Development Value (GDV)
GDV (full market value)  £4,617,856
loss of income from provision of 
affordable housing

-£732,650

Total GDV = £3,885,206

Costs (including developer profit)
Standard Build Costs £2,922,022
Abnormals £170,700
Developer’s Profit £236,237 (6% 

profit)
Professional fees, marketing etc £355,464
S106 play provision £16,907
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Land Value £183,876
Total Costs = £3,885,206

GDV £3,885,206
Costs - £3,885,206

= £0

3.7.6 Taking into account that the applicant has already paid for the land, this scenario would result in 
3% profit for the developer which given the margin for error and risks involved in developing 
brownfield sites is not considered viable.

3.7.7 Notwithstanding the significant reduction in estimated abnormal costs, the conclusion of the 
updated viability appraisal is that the proposal would still not be viable with the full requirement 
for affordable housing. The profit level would be significantly lower than 17.5 – 20% which is 
generally regarded as a reasonable minimum level of developer profit in government and other 
professional (e.g. RICS) guidance in order to achieve a viable scheme. 

Table 2 – Phase 1 - Already approved scheme with S106 contributions - £51,937 affordable 
housing contribution and £16,907 play equipment 

Gross Development Value (GDV)
GDV £4,617,855

Costs (including developer profit)
Standard Build Costs £2,922,022
Abnormals £170,700
Developer’s Profit £916,949 

(19.85% profit)
Professional fees, marketing etc £355,464
S106 off site affordable housing 
contribution

£51,937

S106 play provision £16,907
Land Value £183,876
Total Costs = £4,617,855

GDV £4,617,855
Costs - £4,617,855

= £0

3.7.8 Taking into account that the applicant has already paid for the land, this scenario with a 
contribution of £51,937 towards provision of off site affordable housing would result in 19.85% 
profit for the developer which is within the accepted 17.5 -20% minimum profit level in order to 
achieve a viable scheme. 

Table 3 – Phase 1 - No affordable housing (N.B. the £16,907 play provision contribution is not 
affected).

Gross Development Value (GDV)
GDV £4,617,855

Costs (including developer profit)
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Standard Build Costs £2,922,022
Abnormals £170,700
Developer’s Profit £968,887 (21% 

profit)
Professional fees, marketing etc £355,464
S106 play provision £16,907
Land Value £183,876
Total Costs = £4,617,855

GDV £4,617,855
Costs - £4,617,855

= £0

3.7.9 Taking into account that the applicant has already paid for the land, this scenario with no 
affordable housing would result in 21.1% profit for the developer which is marginally above the 
accepted 17.5-20% minimum profit level in order to achieve a viable scheme. This scenario 
would generate a surplus of £45,316 over and above 20% profit.

Table 4 - Phases 1 and 2 combined (No S106 obligations) 

Gross Development Value (GDV) £9,837,630

Costs (including developer profit) £9,837,630
Standard Build Costs £6,194,173
Abnormals £438,701
Developer’s Profit £1,968,761

(20%)
Professional fees, marketing etc £765,617
S106 play provision £16,907
Land Value £453,471
Total Costs = £9,837,630

GDV £9,837,630
Costs - £9,837,630

= £0

3.7.10 The Grimer’s site is under a single ownership, has the same characteristics throughout, and 
phases 1 and 2 are likely to be developed as part of a single overall development including a 
shared SuDS drainage system, rather than entirely separate entities. It is therefore reasonable to 
consider the overall viability of the site as a whole. Notwithstanding the minor surplus illustrated 
in table 3, the development of phases 1 and 2 combined, with no section 106 obligations (except 
£16,703 for play equipment already agreed) would result in 20% profit for the developer which is 
within the accepted 17.5-20% minimum profit level in order to achieve a viable overall scheme. 

4.0 Conclusion

4.1 National and local planning policy recognises that not all proposals will be capable of the full 
section 106 requirements and allows for section 106 contributions to be waived in circumstances 
where the local planning authority are satisfied that viability and therefore delivery of 
development will be affected.



112

4.2 Whilst the previously agreed affordable housing contribution for phase 1 would be desirable in 
order to comply with the targets set out in planning policy, the evidence available shows that such 
provision would affect the overall viability of the development (phases 1 and 2 combined). It is 
acknowledged that the retention of the previously agreed £51,937 affordable housing contribution 
would not reduce the profit (as calculated using VOA and Portway’s figures above) below the 
17.5% minimum. However, as previously mentioned, it is our estimate that whilst the actual 
abnormal costs are likely to be closer to those estimated by Portway, than those quoted by the 
applicant, they are almost certainly somewhere in between. On that basis, there is a significant 
risk that overall viability and therefore delivery could be affected any additional cost.

4.3 There are considerable public benefits from the redevelopment of this site, including removal of a 
non-conforming land use (and associated noise and pollution), removal of unsightly buildings and 
hardstandings, visual enhancement to this part of the village and the setting of the Conservation 
Area, together with the provision of new housing to meet local demand.

4.4 Taking into account the available evidence, the margin for error and the public benefits of 
ensuring development of the site, it is considered that in this case, on balance, the removal of the 
previously agreed affordable housing from the section 106 agreement can be justified, and is 
therefore in accordance with CS Policies H3 and SP4 of the South Kesteven Planning 
Obligations SPD, the NPPF and NPPG guidance.
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APPENDIX 2 
Officer Report Ref – S16/1155 
Committee Date – 25 July 2017

PWM2 S16/1155 Target Decision Date:23rd June 2016
Committee Date:25th July 2017

Applicant Mr Mike Downes Aspbury Planning 20 Park Lane Business 
Centre Park Lane Basford

Agent     
Proposal Variation of S106 Agreement to waive affordable housing 

contribution re S14/0927
Location Former Grimers Transport Ltd 11 Station Road Billingborough 

Lincolnshire NG34 0NR 
Application Type Modify or discharge planning obligation
Parish(es) Billingborough Parish Council

Reason for Referral to 
Committee

The proposal involves a section 106 agreement with financial 
contributions

Recommendation That the application is:- Approved without conditions
Report Author Phil Moore - Principal Planning Officer

01476 406080 Ext: 6461
p.moore@southkesteven.gov.uk 

Report Reviewed By Sylvia Bland – Business Manager – Development Management & 
Implementation
01476 406080 Ext: 6388
S.Bland@southkesteven.gov.uk 

Key Issues

 Whether there is sufficient justification to delete the affordable housing requirement from the 
section 106 agreement, specifically evidence that the affordable housing contribution would make 
the development unviable. 

Technical Documents Submitted with the Application

 Viability Appraisal
 Ground Investigation Report

mailto:p.moore@southkesteven.gov.uk
mailto:S.Bland@southkesteven.gov.uk


115



116

1.0 Description of proposal

1.1 This application is one of 2 separate applications on this agenda relating to residential 
development of the former Grimer's Transport site in Billingborough. 

1.2 This application proposes a modification of the section 106 agreement associated with extant 
permission S14/0927 to allow for removal of the affordable housing requirement.

1.3 A separate outline planning application (which is also on this agenda) has been submitted for 
phase 2 (S16/1197) for 23 dwellings

2.0 Description of site

2.1 The site is roughly L shaped with an area of 0.89ha. It is part of a wider commercial site which 
was historically railway land and subsequently used as a depot for a haulage firm - Grimer's 
Transport. The application site itself has more recently been used for light industrial or storage 
and distribution purposes and having been vacant for several years is now temporarily occupied 
for storage use. The western half of the application site is currently occupied by a large portal 
framed warehouse building. The eastern half is covered by hardstanding and some smaller 
ancillary buildings.

2.2 Other than the commercial buildings to the north, the site is set within a predominantly residential 
area with recently completed estates to the north and south. To the west there is open 
countryside and to the east beyond West Street is the village centre.

2.3 The site has outline planning permission for 23 dwellings (S14/0927) which was granted by 
committee on 08 October 2015.

3.0 Relevant History

Reference Proposal Decision Date
S14/0927 Demolition of existing industrial buildings 

and redevelopment of site for residential 
purposes (23 x dwellings)

Approved 
Conditionally 

08/10/2015

S16/1197 Demolition of existing industrial building 
and associated structures (except for the 
former railway station building) and the 
redevelopment of the site for residential 
purposes (Phase 2) Outline application 
with the matter of access included.

Pending 
Decision 

4.0 Policy Considerations

4.1 South Kesteven District Council Core Strategy
Policy H3 - Affordable Housing

5.0 SKDC Corporate Priorities

5.1 Support good housing for all

6.0 Representations as a Result of Publicity

6.1 This application has been advertised in accordance with the Council's Statement of Community 
Involvement and no letters of representation have been received.
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7.0 Background

7.1 Members may recall that outline planning permission for 23 dwellings was granted by committee 
on 08 October 2015 on the northern half of the Grimers site (phase 1). Permission was granted 
subject to a section 106 agreement requiring a contribution of £16,907 towards the upgrade of 
recreational facilities in Billingborough  and £38,030 for off site affordable housing in nearby 
villages where there is an identified need.

7.2 The application seeks a modification to the section 106 application to remove the affordable 
housing requirement. The contribution towards recreational facilities would not be affected.

7.3 In 2013, the government amended the Town and Country Planning Act 1990 by introducing 
section 106BA. The purpose of this new section was to kick start development that had been 
stalled by the economic recession by providing an application and appeal procedure for the 
review of affordable housing obligations based on economic viability without taking into account 
other aspects of the planning consent. Section 106BA only applies to affordable housing 
obligations and cannot be used to modify other obligations.

7.4 These provisions were repealed for new applications at the end of 30 April 2016 but continue to 
apply to applications received before the end of April 2016. The current application was 
submitted 28 April 2016 so must be determined in accordance with section 106BA.

8.0 Evaluation

8.1 Under section 106BA, when a developer makes an application to vary an affordable housing 
obligation, the local planning authority (LPA) have to assess the affordable housing obligation 
and decide whether it prevents the development from being economically viable. After making 
this assessment, if the LPA finds that the development remains economically viable then it has 
no choice but to keep the obligation as it is. If the LPA finds that the obligation prevents the 
development from being economically viable then it has to deal with the application in a way that 
safeguards and promotes the economic viability of the development proposal to which it relates. 
In order to achieve this, the LPA has three options:

1. it can modify the obligation either in the way the application suggests or in another way if 
more appropriate;

2. it can replace the obligation again in the way suggested by the application or with another 
obligation if more appropriate; or

3. it can remove the obligation altogether.

8.2 When the original application (S14/0927) was submitted, it was accompanied by a viability 
appraisal which was scrutinised by the Council's viability consultant (Valuation Office Agency - 
District Valuer Services) and it was concluded, based on the information available at the time, 
that the development would only be viable with a reduced contribution - £16,907 towards the 
upgrade of recreational facilities in Billingborough  and £38,030 for off site affordable housing. 
The application was approved and the S106 agreement signed on that basis.

8.3 The applicant has since carried out more detailed site surveys and concluded that the abnormal 
costs of remediating contaminated land and provision of special foundations were significantly 
underestimated in their original viability appraisal and that these additional costs would make the 
development unviable with the section 106 affordable housing contribution.

8.4 The applicant has submitted a new viability assessment together with evidence from technical 
surveys which shows this to be the case. Officers have again sought the advice of  the Valuation 
Office Agency - District Valuer Services and they agree with the conclusions of the assessment.
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9.0 Conclusion

9.1 It is considered that in the circumstances, sufficient evidence has been submitted to justify the 
removal of the affordable housing contribution from the section 106 agreement in accordance 
with the requirements of Section 106BA of the Town and Country Planning Act 1990.

10.0 Crime and Disorder

10.1 It is considered that the proposal would not result in any significant crime and disorder 
implications.

11.0 Human Rights Implications

11.1 Articles 6 (Rights to fair decision making) and Article 8 (Right to private family life and home) of 
the Human Rights Act have been taken into account in making this recommendation. It is 
considered that no relevant Article of that act will be breached.

12.0 RECOMMENDATION:  To approve the removal of the requirement for an affordable housing 
contribution from the section 106 agreement relating to S14/0927 

Standard Note(s) to Applicant:

 1 In reaching the decision the Council has worked with the applicant in a positive and proactive 
manner by determining the application without undue delay. As such it is considered that the 
decision is in accordance with paras 186 - 187 of the National Planning Policy Framework.
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Site Location Plan


